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POST July, 2012

 Complaint must be recorded 

 All intervening liens 
foreclosed 

 Certificate of Non-redemption 
required to be recorded

 Confirmation Order transfers 
title 

PRE July, 2012

 Complaint must be recorded 

 All intervening liens 
foreclosed if Judgment Order 
is recorded within 30 days of 
Redemption date

 Certificate of Non-redemption 
not required to be recorded

 Confirmation Order transfers 
title 



Judicial 
Foreclosure
12 V.S.A., 
Chpt. 172, §§
4945-4954

 Complaint – Commences action and establishes notices
 V.R.C.P. 80.1

 “Shall set forth… the names of all parties in interest and, as 
to each party in interest, the date of record of the instrument 
upon which the interest is based…”

 Title review

 Junior lien holders
 Recorded AFTER the Mortgage but BEFORE the Complaint

• Intervening lien holders
• Recorded AFTER the Complaint



Title Search -
Junior Lien 
Holders



Title Search -
Junior Lien 
Holders



Judicial Sale Foreclosure – Post 7/2012

Mortgage Deed 

ABC Bank 11/17/2011

2nd Mortgage Deed 

XYZ Bank 9/14/2012

Complaint for 

Foreclosure filed by 

ABC Bank 2/19/2013

Who needs to be 

named as Defendants?

Judgment Order 

Capital One CC 

4/22/2013

Judgement Order 

for ABC Bank 

7/14/2013 – terms 

of redemption 

period

Junior 

Creditor

Intervening 

Lien Holder

Certificate of 

Non-

Redemption 

1/14/2014

Confirmation 

Order 3/1/2014



…

• 1st Bite of the Apple: 
Judgment Order -
Redemption date



• 2nd Bite of the Apple: 
Judgment Order -
Additional Right to 
Redeem (date of 
judicial sale)



12 V.S.A. § 4947 Foreclosure of equity of redemption; recording

(a) In an action for foreclosure under this subchapter where the time of redemption has expired, the party obtaining the 
foreclosure shall cause a certified copy of the judgment and the certificate of non-redemption to be recorded in the office where 
by law a deed of the lands is required to be recorded.

(b)  If the plaintiff complies with subsection (a) of this section, the expiration of the right of redemption under the decree sha ll 
foreclose the interest of subsequent purchasers, mortgagees, or attaching creditors whose interest in the property being 
foreclosed first arose after the filing of the complaint for foreclosure in the land records as provided in section 4932 of this
chapter.

12 V.S.A. § 4954 Procedure following sale
(a) Confirmation order. Following the sale, the plaintiff shall file with the court a report on oath of the sale, together with a
request for confirmation of the sale, which shall include an accounting of the sale proceeds, and a proposed order confirming
the sale. Copies of the report of the sale and request for confirmation shall be mailed by first class mail, postage prepaid, to all 
parties who appeared in the foreclosure action or to their attorneys of record and to the mortgagor at the mortgagor's last 
known address. The court may issue an order of confirmation of the sale without hearing, unless the court in its discretion 
determines that a hearing is necessary. The order of the court confirming the sale shall be conclusive evidence as against all 
persons that the foreclosure and sale were conducted in accordance with this section.
(b) Transfer of title. The confirmation order shall be recorded in the land records of the town where the mortgaged property is 
located and shall transfer title to the mortgaged property to the purchaser upon recording.





Other 
Redemption 
Rights 

* Judgment Order
* Confirmation Order



* Release from US Atty’s Office
* Hazard Premium 
* Exception for capital improvements
* Exception for the redemption period

Ways around United States Redemption 
Rights…?  YES!

United States Redemption Rights – many not applicable or limited to 120 days 



Short Sale Letters

• Compliance with terms 
included in Short Sale 
letter/confirmation

• Include express statement 
upon compliance with 
terms, lender will issue a 
discharge of the Mortgage



12 V.S.A. Chpt. 163, §§ 4523-4533a 

Repealed 2012



Judicial Sale Foreclosure – pre 7/2012

Mortgage Deed 

ABC Bank 3/25/2008

2nd Mortgage Deed 

XYZ Bank 9/14/2009

Complaint for 

Foreclosure filed by 

ABC Bank 12/19/2009

Who needs to be 

named as Defendants?

Judgment Order 

Capital One CC 

1/22/2010

Judgement Order 

for ABC Bank 

7/5/2010 recorded 

7/25/2010 – terms 

of redemption 

period = 1/5/2011

Junior 

Creditor

Intervening 

Lien Holder

Confirmation 

Order 2/27/2011



Judicial Sale Foreclosure – pre 7/2012

Mortgage Deed 

ABC Bank 3/25/2008

2nd Mortgage Deed 

XYZ Bank 9/14/2009

Complaint for 

Foreclosure filed by 

ABC Bank 12/19/2009

Who needs to be 

named as Defendants?

Judgment Order 

Capital One CC 

1/22/2010

Judgement Order 

for ABC Bank 

7/5/2010 recorded 

3/5/2011 – terms 

of redemption 

period = 1/5/2011

Junior 

Creditor

Intervening 

Lien Holder

Confirmation 

Order 2/27/2011 

rec. 3/5/2011



Assignment of Mortgage
Post-Judgment. Merger occurs at time of Confirmation Order

“Corrective” Assignments
Standing disrupted
Possible coverage

Substitution of Parties
VRCP Rule 25 Substitution of Parties (c) Transfer of Interest. In case of any 
transfer of interest, the action may be continued by or against the original 
party, unless the court upon motion directs the person to whom the interest is 
transferred to be substituted in the action or joined with the original party.

Property Descriptions
Mortgage Schedule A vs. reference to Confirmation Order



Statutory Procedure   - Non-Judicial
1. Notice of intention to foreclose to mortgagor
2. 30 days or more later – Notice of Sale sent to 
mortgagor, tenants and junior lien holders
3. Notice of sale published three consecutive 
weeks
4. 60 days after Notice of sale to mortgagor, 
tenants and junior lien holders and must be 21 
days after first publication – sale can take place at 
property
5. Within 90 days of sale –Foreclosure deed and 
mortgagee affidavit recorded

Non-Judicial 
Foreclosure

12 V.S.A. 
§§ 4961-4970



Non-Judicial 
Foreclosure

* Proof of Standing/
Ownership of Note and Mortgage

* Statutory procedure followed 
– c.f. Confirmation Order

* Affidavits required:
* Lender (standing)
* Attorney (procedure)

OTHER CONSIDERATIONS:
• Cannot be conducted for farm land or owner-

occupied residence
• No transfer of title to foreclosing Lender
• Mortgage Discharge required
• Statutory Foreclosure Deed 







Strict 
Foreclosure
12 V.S.A §4941

Checklist

• Complaint recorded
• Judgment Order recorded 

* No public sale
* No substantial value/equity
* Transfers property to foreclosing lender

• Certificate of Non-Redemption recorded
• Writ of possession (need not be recorded)
• Deed from foreclosing lender
• No Confirmation Order
• No Mortgage Discharge



• Strict Foreclosure process does not create a presumption of value and foreclosure 
may be voided if the court determines that consideration for the transfer was less 
than the “reasonably equivalent value.” 

• “Reasonably equivalent value” under Bankruptcy Code and Vermont's fraudulent 
transfer statute under 9 V.S.A. § 2288.

• Title 11 U.S.C. § 548 Fraudulent transfers and obligations

The trustee may avoid any transfer… of an interest of the debtor in property 
… if the debtor voluntarily or involuntarily received less than reasonably 
equivalent value for such transfer…

In Re Chase, 328 B.R. 675 (Bankr. D. Vt. 2005).



9 V.S.A. §2288  Transfer or obligation voidable as to present or future creditor

A transfer made …by a debtor is voidable as to a creditor … if the debtor made the 
transfer or incurred the obligation:

…
(2) without receiving a reasonably equivalent value in exchange for the transfer or 
obligation, and the debtor:

…
(B) …believed or reasonably should have believed that he or she would incur, debts 
beyond his or her ability to pay as they became due.



• Debt owed to creditor divided by fair market value 

• Debt to Value ratio (DTV): 
• DTV = 90-100% presumption of validity 
• DTV = 80-90% no presumption
• DTV < 80% presumption of fraud

• Debt = principal and interest and attorney fees owed on 
the day of the Deed in Lieu (included in DIL?)

• Value = appraised value (preferred) or assessed value with 
applied CLA (common level of appraisal) at time of DIL

• Merger

• Statute of Limitations – 4 years after DIL

110,927.64 
÷

152,000.00  
____________

.73364

Math anyone…?



Voidable Transactions
Deed in Lieu 

 Title 9 – Section 2293 
Extinguishment of claim of 
relief

 … not later than four years 
after the transfer was made 
or the obligation was 
incurred

Voidable Transaction
Tax Sale

 Title 9 – Section 2293 
Extinguishment of claim of 
relief

 pursuant to the provisions of 
32 V.S.A. chapter 133, 
subchapter 9 for a tax sale, 
not later than two years after 
the tax collector's deed is 
delivered to the successful 
bidder at the tax sale 

 7/1/2018 statutory 
amendment



Procedural Due Process

Jones v. Flowers, 547 U.S. 200 (2006).
• Due process requirement that a state give notice 

to an owner before selling his property to satisfy 
his unpaid taxes. 

• Holding: after a mailed notice was returned 
unclaimed, a state was required by the Due 
Process Clause of the Fourteenth Amendment to 
take additional reasonable steps to notify the 
owner before the sale could proceed.

• Marketability vs. Insurability


